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In The 


Hniteii States (Eourt of Apprala 
for % iiatrirt of (Enlumbia 


No. 8548 


JEFF BUSBY, VERNON LOWREY, 
Appellants 

vs. 

ELECTRIC UTILITIES EMPLOYEES’ UNION 

Appellee 


ON APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

Appellants (plaintiffs below), Jeff Bnsby and Vernon 
Lowrey, filed a Complaint in the District Court of the United 
States for the District of Columbia against appellee (de¬ 
fendant below), Electric Utilities Employees’ Union, an 
unincorporated labor union, for legal services rendered to 
appellee union and asked judgment against appellee union 
for $13,900 (Appellants’ Appendix 1-3). Service was had 
upon appellee union’s president at its office in the District 
of Columbia (Appellants’ Appendix, 4). Appellee union 
appeared generally and filed an Answer (Appellants’ Ap¬ 
pendix, 4, 5) and an Amended Answer (Appellants’ Appen¬ 
dix, 6, 7). With leave of the District Court appellants filed 
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a Second Count to their Complaint on a contingent fee 
theory with an alternative prayer for a judgment against 
appellee union for $30,000 (Appellant’s Appendix, 7, 9). 
Appellee union filed a Motion to Dismiss the second count 
to appellants’ Complaint or in the alternative to quash 
original process (Appellants’ Appendix, 9, 10). The court 
below granted appellee’s motion, quashed the process and 
dismissed both counts of the Complaint (Appellants’ Ap¬ 
pendix, 10). Appellants timely filed, and perfected an ap¬ 
peal to this Court from the final order quashing service 
and dismissing their Complaint. 

The jurisdiction of this Court is invoked under the Act 
of March 3,1901, c. S54 (31 Stat. 1225,1341). 

STATEMENT OF THE CASE 

Appellants are attorneys practicing in the District of Co¬ 
lumbia. Appellee is an unincorporated labor union, with 
many members, a president, secretary, treasurer and other 
officers, and does business as a union and engages in con¬ 
tracts and other union activities in the District (Appellants’ 
Appendix, 1, 2). 

Appellee union employed appellants to re-organize the 
union, for the purpose of securing recognition of such union 
as a bargaining agency for its members as employees of 
the Potomac Electric Power Company 1 and to negotiate a 
contract between appellee union and the Power Company. 
Appellee union retained appellants as its general counsel. 
(Appellants’ Appendix, 1, 2). 

Appellants represented appellee union from May, 1937 
to iJune 1, 193S. While so acting, appellants re-organized 
appellee union to its satisfaction, prepared a new Constitu¬ 
tion and By-Laws, and established appellee union as a fully 
organized and unit acting union representing all non-super- 
visory employees of the Power Company, concerning griev¬ 
ances, hours of employment, labor disputes, rates of pay, 

1 Hereinafter called the Power Company. 
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working conditions and in other matters (Appellants’ Ap¬ 
pendix, 1, 2). 

Appellants negotiated two separate contracts between 
appellee union and the Power Company, by the terms of 
which members of appellee union and employees of the 
Power Company received pay increases and benefits total¬ 
ling $1,500,000 per year, all of which have continued in 
force to the present time (Appellants’ Appendix, 2). 

Appellants were not fully paid for their services by ap¬ 
pellee, hence they instituted suit in the court below, against 
appellee union for $13,900 (Appellants’ Appendix, 1-3). 
Appellee answered to the merits (Appellants’ Appendix, 
4-6). A second count to Appellants’ Complaint, based upon 
a contingent fee theory, which necessarily increased the 
adamnum, was filed with leave of court. Appellee union after 
having answered to the original Complaint, thereafter filed 
a motion to dismiss the second count to that Complaint or 
in the alternative to quash the service of process made on 
its president (Appellants’ Appendix, 9, 10). 

Notwithstanding that it was undisputed that appellee 
had officers, responsible committees, acted as a unit, entered 
into contracts, was the exclusive bargaining agent for union 
members and all non-supervisory employees of the Power 
Company, had a distinct and separate representation from 
its members, had the right to appear in union matters as 
a union before statutory arbitrations and boards (Appel¬ 
lants’ Appendix 1, 2, 8), dealt directly with employers (and 
Appellants) as a self acting body by unit action, and there¬ 
fore, for all intents and purposes functioned in the same 
manner as a corporation, the court below quashed the serv¬ 
ice of process and dismissed appellants’ Complaint (Appel¬ 
lants’ Appendix, 10). 

In quashing such service and in dismissing the cause be¬ 
low the District Court filed no opinion, but stated its action 
was based upon Fennell vs. Bache, 74 App. D. C. 247,123 F. 
2d 905. From the final order quashing service and dismiss¬ 
ing the cause this appeal was taken. 
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ASSIGNMENT OF ERRORS RELIED UPON 

The court below erred: In holding that an unincorporated 
labor union is not suable under one of its contracts in the 
District of Columbia, in quashing the process served upon 
appellee union’s president, and in dismissing appellants’ 
Complaint and the second count thereto. 

I 

SUMMARY OF ARGUMENT 
I 

A labor union, with responsible officers and committees, 
doing business in the District of Columbia, having a distinct 
and separate representation from its members, having the 
right to appear as a union in union matters before statutory 
arbitrations and boards, contracting directly with employ¬ 
ers and others (such as appellants) as a self acting body by 
unit action and functioning for all actual intents and pur¬ 
poses in the same manner as a corporation, can be sued in 
the District Court of the United States for the District of 
Columbia under one of its contracts. 

United Mine Workers vs. Coronado Coal Co., 259 
U. S. 344 

Operative Plasterers, etc. Ass’n. vs. Case, 6S App. 
D. C. 43, 93 F. 2d 56 

Being suable it follows that service of process made upon 
the labor union’s president is good. 

United Mine Workers vs. Coronado Coal Co., supra 
i Operative Plasterers, etc. Ass’n. vs. Case, supra 

Encyclopaedia Britannica, Inc. vs. Shannon, 77 App. 
D. C. 125,126,133 F. 2d 397 

n 

The case of Fennell vs. Bache, 74 App. D. C. 247, 123 F. 
2d 905 holds only that a New York partnership cannot be 
sued and served with process in the District of Columbia 
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as such. The Fennell case did not involve a labor union 
nor the question here presented, and it was error for the 
court below to predicate its actions, upon the Fennell case. 

None of the other cases cited by appellee below involve 
the question of whether a labor union can be sued under 
its contracts in the District of Columbia, and hence are not 
controlling here. 


ARGUMENT 

I 

Appellee Union Can Be Sued Under Its Contracts 

Appellee union has all the attributes of a corporation. It 
functions in precisely the same manner as a corporation. 
It has a Constitution and By-Laws, responsible officers and 
committees. It acts as a unit with all the power of quick 
unit action. It is the exclusive bargaining agency for its 
members and all the non-supervisory employees of the 
Power Company. It contracts directly with employers and 
contracted directly with appellants for legal services. It 
represents its members and employees of the Power Com¬ 
pany concerning all grievances, hours of employment, labor 
disputes, rates of pay, working conditions and in other mat¬ 
ters. It can appear before statutory arbitrations and 
boards. In such circumstances, we submit, appellee can 
sue and be sued under its contracts. If appellee unions’ 
wages and hours contracts with the Power Company were 
breached appellee would be the first to bring proceedings 
in its own name before such bodies as the National Labor 
Relations Board, The War Labor Board and in the courts 
to enforce its rights. Yet, when it is sued it seeks immunity 
behind the dogma of an ancient rule now repudiated and 
wholly at variance with the modem scheme of union activity 
and responsibility. 

We submit that the decision of the Supreme Court of the 
United States in United Mine Workers vs. Coronado Coal 
Co., 259 U. S. 344 is squarely in point. In that case a na- 
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tional unincorporated labor union and a number of local un¬ 
incorporated unions were made defendants (259 U. S. 381, 
383). 

Those unincorporated labor unions were sued at law for 
damages in tort in a Federal court in Arkansas. A trial 
was had before a jury and a verdict and judgment were 
entered against the national and local labor unions (259 
U. S. 350). On writ of error to the Supreme Court, five 
questions were presented. The second question is squarely 
in point and was stated by Chief Justice Taft as follows 
(259 U. S. 381): 

“The second (question) is that the United Mine 
Workers of America, District No. 21, United Mine 
Workers of America, and the local unions made de¬ 
fendants, are unincorporated associations and not sub¬ 
ject to suit and therefore should have been dismissed 
from the case on motions seasonably made. ,, (Italics 
supplied). 

Thus as the Supreme Court stated later in its opinion, the 
“Second” question was: 

“Were the unincorporated associations, the Interna¬ 
tional Union, District No. 21, and the local unions suable 
in their names.” (Italics supplied). 

The Supreme Court then described the national and local 
unions involved and held that the modern rule of suability 
of unincorporated labor unions is based upon the premise 
(259 U. S. 385) that “no organized corporation has greater 
unity of action and in none is more power centered in the 
governing executive bodies” than in unincorporated labor 
unions. 

In flatly deciding that unincorporated labor unions, both 
national and local, are suable in all of the Federal courts the 
Supreme Court held (259 U. S. 385-389): 

“But the growth and necessities of these great labor 
organizations have brought affirmative legal recognition 
of their existence and usefulness and provisions for 
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their protection, which their members have found nec¬ 
essary. Their right to maintain strikes, when they do 
not violate law or the rights of others has been declared. 
The embezzlement of funds by their officers has been 
especially denounced as a crime. The so-called union 
label, which is a quasi trademark, to indicate the origin 
of manufactured product in union labor, has been pro¬ 
tected against pirating and deceptive use by the statutes 
of most of the States, and in many States authority 
to sue to enjoin its use has been conferred on unions. 
They have been given distinct and separate represen¬ 
tation and the right to appear to represent union inter¬ 
ests in statutory arbitrations, and before official labor 
boards. We insert in the margin an extended refer¬ 
ence, furnished by the industry of counsel, to legislation 
of this kind. More than this, equitable procedure 
adapting itself to modem needs has grown to recog¬ 
nize the need of representation by one person of many, 
too numerous to sue or to be sued (Story Equity Plead¬ 
ings, 6th ed., Sec. 94, 97; St. Germain vs. Baker, &c., 
Union, 97 Wash. 282; Branson v. Industrial Workers 
of the World, 30 Nev. 270; Barnes & Co. vs. Chicago 
Typographical Union, 22 Ill. 402); and this had had its 
influence upon the law side of litigation , so that, out of 
the very necessities of the existing conditions and the 
utter impossibility of doing justice otherwise, the su¬ 
able character of such an organization as this had come 
to be recognized in some jurisdictions, and many suits 
for and against labor unions are reported in which no 
questions has been raised as to the right to treat them 
in their closely united action and functions as artificial 
persons capable of suing and being sued: It would be 
unfortunate if an organization with as great power as 
this International Union has in the raising of large 
funds and in directing the conduct of four hundred 
thousand members in carrying on, in a wide territory, 
industrial controversies and strikes, out of which so 
much unlawful injury to private rights is possible, 
could assemble its assets to be used therein free from 
liability for injuries by torts committed in course of 
such strikes. To remand persons injured to a suit 
against each of the 400,000 members to recover damages 
and to levy on his share of the strike fund, would be 
to leave them remediless . 9 9 (Italics supplied). 
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Continuing the Supreme Court held further (259 U. S. 
390, 391): 


“Though such a conclusion as to the suability of 
trades unions is of primary importance in the working 
out of justice and in protecting individuals and society 
from possibility of oppression and injury in their law¬ 
ful rights from the existence of such powerful entities 
as trade unions, it is after all in essence and principle 
merely a procedural matter. As a matter of substan- 
stantive law, all the members of the union engaged in 
a combination doing unlawful injury are liable to suit 
and recovery, and the only question is whether when 
they have voluntarily, and for the purpose of acquiring 
concentrated strength and the faculty of quick unit ac¬ 
tion and elasticity, created a self-acting body with 
great funds to accomplish their purpose, they may not 
he sued as this body, and the funds they have accumu¬ 
lated may not be made to satisfy claims for injuries 
unlawfully caused in carrying out their united pur¬ 
pose, Trade unions have been recognized as lawful by 
the Clavton Act; thev have been tendered formal inco- 
poration as National Unions by the Act of Congress, 
approved June 29,18S6, c. 567, *24 Stat. 86. In the Act 
of Congress, approved August 23, 1912, c. 351, 37 Stat. 
415, a commission on industrial relations was created 
providing that three of the commissioners should rep¬ 
resent organized labor. The Transportation Act of 
1920, c. 91, Sec. 302, 307, 41 Stat. 469, recognizes labor 
unions in creation of railroad boards of adjustment, 
and provides for action by the Railroad Labor Board 
upon their application. The Act of Congress, approved 
August 5, 1909, c. 6, Sec. 38, 36 Stat. 112, and the Act 
approved October 3, 1913, c. 16, subd. G (a), 38 Stat. 
172, expressly exempt labor unions from excise taxes. 
Periodical publications issued by or under the auspices 
of trade unions are admitted into the mails as second- 
class mail matter. Act of 1912, c. 389, 37 Stat. 550. 
The legality of labor unions of postal employees is ex- 
presslv recognized bv Act of Congress, approved Au¬ 
gust 24, 1912, c. 389, Sec. 6, 37 Stat. 539, 555. By Act 
of Congress, passed August 1, 1914, no money was to 
be used from funds therein appropriated to prosecute 
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unions under the Anti-Trust Act (c. 223, 38 Stat. 609, 
652). 

“In this state of federal legislations, we think that 
such organizations are suable in federal courts for 
their acts, and that funds accumulated to be expended 
in conducting strikes are subject to execution in suits 
for torts committed by such unions in strikes. The fact 
that the Supreme Court of Arkansas has since taken 
a different view in Baskins vs. United Mine Workers of 
America, supra, can not under the Conformity Act op¬ 
erate as a limitation on the federal procedure in this 
regard.” (Italics supplied). 

The Supreme Court then held squarely (259 U. S. 392): 

“For these reasons, we conclude that the Interna¬ 
tional Union, and District No. 21 and the twenty-seven 
Local Unions were properly made parties defendant 
here and properly served by process on their principal 
officers.” (Italics supplied). 

This Court followed the Coronado case in Operative Plas¬ 
terers, etc. Ass’n vs. Case, 68 App. D. C. 43, 93 F. 2d 56, 
which involved the suability at law in the District of Colum¬ 
bia of an unincorporated labor union. This Court posed 
the question involved as follows (93 F. 2d 57): 

“This appeal involves an action brought in the Dis¬ 
trict Court of the United States for the District of Co¬ 
lumbia upon a judgment obtained in the General County 
Court of Buncombe County, North Carolina. The 
principal question in the case is whether that judg¬ 
ment was valid in the jurisdictional sense. It is at¬ 
tacked upon the ground that the appellant is an unin¬ 
corporated association—a trade union—and that such 
an association cannot be sued or served with process 
as an entity, as it was here, * * 

In upholding the principle that an unincorporated labor 
union can be sued at law in the District of Columbia this 
Court said (93 F. 2d 56, 63, 64 and 65): 
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“Furthermore, the decision of the Supreme Court of 
the United States in United Mine "Workers vs. Coro¬ 
nado Coal Co. (1922) 259 U. S. 344, 42 S. Ct. 570, 66 L. 
Ed. 975, 27 A.L.R. 762, seems to put the matter at rest. 
In that case, brought under the anti-trust laws against 
several national trade unions, the defendants raised 
the point that as unincorporated associations they were 
not subject to suit. The Supreme Court held that they 
were, and this notwithstanding the fact that the suit 
was brought in the United States District Court for 
Arkansas and that the Supreme Court of Arkansas had 
taken a different view.” 

• •#••• 

“The Court then pointed out that it would be unfor¬ 
tunate if a great unincorporated association could raise 
large funds and carry on widespread controversial ac¬ 
tivities, out of which unlawful injuries to private rights 
might arise, free from liability for such injuries—and 
that to remand persons injured to suit against each of 
the members of such an association would be to leave 
them remediless. ’ ’ 

• ••••• 

“Theoretically, in a suit against an unincorporated 
association as an entity, there might be said to be a due 
process question in the sense of whether or not there 
is a party in existence before the court against whom 
a judgment in personam can be entered, but such a 
question seems to be determined by the Coronado case. 
Indeed, so far as due process is concerned there is no 
greater problem in allowing a suit which seeks to reach 
a common fund to lie against an unincorporated associ¬ 
ation as an entity than there is in allowing a suit to lie 
against a corporation as such. The corporate entity 
and the unincorporated association ‘entity for purpose 
of suit’ are both fictions of the law.” 

“What the courts are really saying in such cases as 
United Mine Workers v. Coronado Coal Co. and Jar- 
dine v. Superior Court is that inasmuch as a fictional 
entity has been recognized by the law for the purpose 
of benefiting and protecting unincorporated associa¬ 
tions in both the substantive and adjective senses, as by 
protection against embezzlement of funds, by giving 
rights to appear in statutory arbitrations and before 
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official boards, and, more recently, by giving rights to 
represent workers in collective bargaining, so also the 
fictional entity must in common fairness be recognized 
for the protection of those dealing with such associa¬ 
tions and claiming that in such dealing their legal rights 
have been violated.” (Italics supplied). 

Accordingly, the judgment at law against an unincorpo¬ 
rated labor union in the Plasterers case was upheld by this 
Court. 

Moreover, this Court in American Federation of Labor 
vs. Buck’s Stove & R. Co., 33 App. D. C. S3, cited with ap¬ 
proval the English case of Taff Yale R. Co. vs. Amalgamated 
Society (1901), A. C. 426. That case clearly supports our 
contention that an unincorporated labor union can be sued 
at law for damages even in the absence of a statute con¬ 
ferring upon such unincorporated unions power to sue and 
be sued. In the Taff Vale R. Co. case there was no English 
statute making trade unions artificial entities. When sued 
the union named defended on the ground it could not be 
sued as an artificial person. Mr. Justice Farwell held the 
union could be sued, even though unincorporated, and said: 

“If the contention of the defendant societv were well 
founded, the Legislature has authorized the creation of 
numerous bodies of men capable of owning great wealth 
and of acting as agents with absolutely no responsibil¬ 
ity for the wrongs that they may do to other persons by 
the use of that wealth and the employment of those 
agents.” 

Mr. Justice Farwell gave judgment against the unincor¬ 
porated union and that judgment was affirmed by the House 
of Lords. 2 

The suability of unincorporated labor unions, particu¬ 
larly in the Federal District Courts, is considered in 27 

2 Mr. Chief Justice Taft discussed the ruling in the Taff Vale R. Co. 
case and held in the case of United Mine Workers vs. Coronado Co., 259 
U. S. 344 at p. 390, that the Taff case was authority for the suability of 
unincorporated trade unions at law. 
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A. L. R. 789. There the state decisions are commented upon 
and the Federal rule is stated as follows: 

“But while, as above shown, there is considerable 
authority against the proposition that an unincorpo¬ 
rated labor organization can be sued in its common 
name, there are the decisions of the Federal Supreme 
Court and the United States circuit court to the con¬ 
trary. The Federal Supreme Court decision arose out 
out of a violation of the Federal Anti-trust Act, and 
may be affected to some extent by the particular provi¬ 
sions of that statute. It does not seem to be limited, 
however, merely to the particular facts, but is appar¬ 
ently based on broad grounds. These grounds may be 
stated generally to be that labor organizations such 
as the one before the court have become in effect quasi 
corporations, for purposes of suit, in view of their 
rights and privileges accorded them by statute and ju¬ 
dicial decisions. The decision referred to is that in the 
reported case ( United Mine Workers vs. Coronado Coal 
Co ., ante, 762), which holds that unincorporated labor 
unions, such as the United Mine Workers of America, 
having a membership exceeding 400,000, and its local 
Unions, are suable in their own names in the Federal 
courts for their acts, and that the funds accumulated 
by such unions to be expended in conducting strikes are 
subject to execution, in actions for torts committed by 
such unions in strikes.’’ 

“To the same effect is the earlier decision in this 
ease by the circuit court of appeals sub nom. Dowd vs. 
United Mine Workers (1916) 148 C.C.A. 495,235 Fed. 1, 
petition for certiorari denied in (1917) 242 U. S. 653,61 
L. Ed. 547, 37 Sup. Ct. Rep. 246, holding that an unin¬ 
corporated association, such as the United Mine Work¬ 
ers of America, and the local unions thereof, are prop¬ 
erly sued in the names of the association and of the 
unions, * * V’ 

Other authorities support our contention of suability. 

' St. Germain vs. Bakery & C. Workers 7 International 
Union, 97 Wash. 282,166 P. 665. 

Branson vs. Industrial Workers , 30 Nev. 270, 95 P. 
254. 
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Seattle Brewing & Malting Co. vs. Hausen, 144 F. 

1011 . 

Cyrus Currier & Sons vs. International Molders’ 
Union, 93 N. J. Eq. 61,115 A. 66. 

Rickards vs. Bartrom (1908) 25 Times L. R. 181. 

Barr vs. Lancashire & C. Miners , Federation, 1 C. H. 
366, 82 L. J. Ch. N. P. 193, 108 L. T. N. S. 446, 29 
Times L. R. 235. 

Holland—Jurisprudence, 12th Ed., 341. 

Pollock’s—First Book on Jurisprudence, 2nd Ed., 
125. 

For many years unincorporated trade and labor associa¬ 
tions have been made parties to actions criminal and civil 
both at law and in equity, in anti-trust cases, in the absence 
of Federal and State statutes conferring upon such associa¬ 
tions power to sue and be sued. See United States vs. Trans- 
Missouri Freight Association, 166 TJ. S. 290; United States 
vs. Joint Traffic Association, 171 U. S. 505, Montague vs. 
Lowry, 193 U. S. 38 and Eastern States Retail Lumber Deal¬ 
ers’ Association vs. United States, 234 U. S. 600. To an¬ 
nounce a different rule now would cause a confusion in our 
jurisprudence and be a step backward into the nice distinc¬ 
tions in law and equity procedure which modem rules of 
procedure seek to abolish. 3 

Being suable, it follows that the service of process upon 
appellee union’s president was good. 

United Mine Workers vs. Coronado Coal Co., 259 
U. S. 344. 

Operative Plasterers, etc. Ass’n. vs. Case, 68 App. 
D. C. 43, 93 F. 2d 56. 

Encyclopaedia Britannica, Inc. vs. Shannon, 77 App. 
D. C. 125,133 F. 2d 397. 

Every argument of public policy supports our contention 
of suability. In these days when associations of employers 
and associations of working men, acting as units, perform 
practically all functions of corporations, collective responsi¬ 
bility should accompany collective action. 

•See Rules 2 (See Notes of Advisory Committee thereon, p. 4), 4(d) 
(3), 17 (b), 81 (b) of the Federal Rules of Civil Procedure. 
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n 

THE CASES RELIED UPON BY APPELLEE ARE 

NOT IN POINT 

Special reliance was had below upon the case of Fennell 
vs. Bache, 74 App. D. C. 247, 123 F. 2d 905. But no issue 
was presented in that case concerning a labor union. That 
case involved a New York partnership which had an agent 
in the District of Columbia. Suit was filed in the District 
against the partnership as such. Service was had on the 
local agent. In affirming an order quashing such service, 
this Court did mention, in what we respectfully submit was 
an “obiter” statement, labor associations. But this Court 
made it clear in the Fennell case that your Honors were not 
deciding that suits might not be maintained against unincor¬ 
porated labor unions, as that question was not before this 
Court. Moreover, your Honors pointed out (74 App. D. C. 
250) that such suits could be maintained “in specific in¬ 
stances.” It is significant that the rule announced in Opera¬ 
tive Plasters, etc. Ass’n. vs. Case, 68 App. D. C. 43, 93 F. 2d 
56 was neither mentioned nor qualified in the Fennell case. 

The same can be said of American Federation of Labor vs. 
Buck's Stove & R. Co., 33 App. D. C. 83, cited by appellee 
but not relied on by the court below. The language cited 
below by appellee (33 App. D. C. 110) is also “obiter” as 
no suit at law was there before this Court. The actual 
holding of this Court (33 App. D. C. 110, 111) was that not 
only was the American Federation of Labor suable in equity, 
but that service of process on the “named members of the 
federation” bound all members and the federation. This 
Court, on such service, enjoined activities “of the Ameri¬ 
can Federation of Labor.” Thus it is demonstrated that 
the nice distinction that a labor union can be sued in equity 
but cannot be sued at law may be characterized “as a dis¬ 
tinction without a difference” that ought not be tolerated. 
Being procedural only, abolition of such a useless distinc- 
tioii would not involve any substantive rights. 
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United Mine Workers vs. Coronado Coal Co., 259 
U. S. 344, 390, 391. 

Two other cases were cited by appellee below, Parker vs. 
Heald, 29 App. D. C. 35 and Norwood vs. Francis, 25 App. 
D. C. 463. The holdings in these cases do not support ap¬ 
pellee’s contention. We will demonstrate their inapposite¬ 
ness. . 

Parker vs. Heald, 29 App. D. C. 35, involved an action in 
assumpsit against several members of an unincorporated 
association. This Court held each member of association 
a partner and subject to suit. As only five members had 
been sued, they defended on the ground the suit was not 
maintainable against them. No question was presented of 
whether a labor union was or was not suable and this Court 
did not consider that question. Instead, this Court laid 
down a hard and fast rule that when a defendant contends 
its members should be sued with it, such a defense will not 
be allowed unless that defendant pleads the names of the 
members that the defendant says are suable. That princi¬ 
ple precludes the appellee’s motion in the case at bar as 
appellee has not set forth as a part of its defense “the names 
of all of the members” of appellee union. 

In that connection this Court held (p. 38): 

“It is clear that the subscribers to the ‘capital stock’ 
are to be deemed partners in this association, and each 
one of such members become liable to the creditors of 
the association. Norwood vs. Francis, 25 App. D. C. 
471. If the plaintiff below is found to be a creditor, 
her right to sue such members cannot be disputed, and 
all of the members are liable to suit. In the present 
case, five only have been made defendants, but this suit 
is maintainable against them unless they plead in abate¬ 
ment the nonjoinder of their associates, which they have 
not done. It would not suffice, however, to set up as a 
defense that there are others who are liable as partners, 
for such a plea in abatement must contain the names of 
all the members, so as to give to the plaintiff a better 
writ. Cabell vs. Vaughan, 1 Wms. ’ Saund. 291b, note 4; 
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McGreary vs. Chandler, 58 Me. 53S; Kingsland vs. 
Braisted, 2 Lans. 20.’’ 

Certainly the Parker case is no authority for the proposi¬ 
tion that a labor union cannot be sued in this jurisdiction. 

In Norwood vs. Francis. 25 App. D. C. 463, this Court 
held that members of a joint stock unincorporated savings 
bank were liable as partners. Xo question was presented 
in that case as to whether or not a labor union was suable 
and this Court did not consider that question. The ques¬ 
tions presented in the Norwood case are stated by this Court 
in its opinion (p. 473, 474). A mere reading of those ques¬ 
tions will demonstrate that the Norwood case is no author¬ 
ity for the proposition that a labor union cannot be sued 
in this jurisdiction. 

We submit that the statements cited by appellee below 
from the four cases relied upon are at best “casual’’ and 
“obiter” and are not the actual holdings of this Court. 
We submit that this Court’s decisions in United States vs. 
American Medical Association, 72 App. D. C. 12, 110 F. 2d 
703, 709, and Noel vs. Olds, Xo. 8352, decided October 11, 
1943, — App. D. C. —, — F 2d —, make it plain that such 
statements, when not the actual holdings of the Court, are 
not controlling as precedents. 

In speaking of obiter statements, this Court said in the 
Noel case: 

“Obvious, the italicized words constitute obiter dic¬ 
tum, entirely unnecessary for the decision of the case; 
hence, they have no effect as indicating the law of the 
District.” (Italics supplied). 

We submit that the express holdings of this Court and 
the Supreme Court of the United States, discussed supra, 
upholding our contentions of suability, state the modem 
rule, based upon sound public policy, principles of fairness 
and justness and should prevail here. 
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CONCLUSION 

Appellants respectfully submit that the judgments below 
should be reversed and the cause remanded for further 
proceedings. 


Warren E. Magee, 

Munsev Building, 

Attorney for Appellants. 
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APPENDIX 

1 [Filed Apr 241941 Charles E. Stewart, Clerk] 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 

Jeff Busby, 918 F Street, N. W., 

Washington, D. C., and 
Vernon Lowrey, 1626 K Street, 

N. W., Washington, D. C., 

Plaintiffs 
vs. 

Electric Utilities Employees 
Union, an Unincorporated, Un- 
. affiliated Labor Union, 10th & E 
Streets, N. W., Washington, D. C. 

Defendant. 

Complaint on Contract for Legal Services. 

1. The plaintiff Jeff Busby is a resident of the District 
of Columbia, his address being 918 F Street, N. W., Wash¬ 
ington, D. C. The plaintiff Vernon Lowrey is a resident 
of the District of Columbia, his address being 1626 K Street, 
N. W., Washington, D. C. 

2. The defendant, the Electric Utilities Employees Union 
is an unincorporated, unaffiliated labor union, having a 
president, secretary, treasurer and other officers, a resi¬ 
dent of the District of Columbia and doing business therein; 
its address is 11th and E Street, N. W., in the Potomac 
Electric Power Company building, Washington, D. C. 

3. That on or about the first day of May, 1937, the de¬ 
fendant, acting through an organization committee, em¬ 
ployed the plaintiffs, who at that time were practicing law 
in the City of Washington, in the style of Lowrey and Busby, 
to represent the defendant in the organization of a labor 
union, and in securing recognition of such labor union as 


Civil Action 
■ Complaint No. 11110 
(Suit on Contract) 
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bargaining agency for the employees of Potomac Electric 
Power Company, and in negotiating a contract between said 
labor union and said Power Company on behalf of said 
employees, together with general representation of said 
labor union, as counsel, in all its affairs, for all of which 
services defendant agreed to pay plaintiffs a reasonable 
attorney fee. 

4. That plaintiffs represented defendant in said capacity 

from said 1st day of May, 1937 until June 1, 1938, 
2 having within that time, while acting as counsel for 

the defendant, represented defendant in establishing 
defendant as a fully organized and operating labor union, 
representing all of the nonsupervisory employees of the 
Potomac Electic Power Company, with complete organiza¬ 
tion under a written and duly adopted constitution and by¬ 
laws, as a collective bargaining agency for dealing with said 
Power Company, concerning grievances, hours of employ¬ 
ment, labor disputes, rates of pay, working conditions, 
and matters generally to employees, plaintiffs having nego¬ 
tiated with said Power Company on behalf of said union 
and said employees two separate contracts, one under date 
of September 30,1937, by the terms of which the employees 
of said Company received pay increases and benefits in 
the sum of approximately $1,000,000 per year; and the 
second under date of March, 1,1938, by the terms of which 
said employees received additional pay increases and bene¬ 
fits in the sum of approximately $500,000 per year, making 
total increases in pay and benefits of approximately $1,500,- 
000 per year, all of which have continued in force to the 
present time; that plaintiffs fully performed the services 
agreed upon to defendant, whereupon it became the duty 
of defendant to pay plaintiffs a reasonable attorney’s fee 
for such services. 

5. That a reasonable value of the services rendered by 
the plaintiffs to the defendant in this connection is $15,000, 
upon account of which defendant has paid to the plaintiffs 
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the sum of $1,100, leaving a balance due of $13,900 with 
interest and costs from June 1, 1938. 

Wherefore, plaintiffs bring their suit against the de¬ 
fendant for the sum of $13,900, with interest from June 1, 
1938, and costs, and demand the judgment of the court. 


Address: 


Jeff Busby 
Vernon Lowrey 

Attorneys for Plaintiffs. 

Jeff Busby, 

918 F Street, N. W., 

Washington, D. C. 

Attorney for Plaintiffs. 


* 
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• • • • • • 

Summons in Civil Action 


To the above named Defendant: 

You are hereby summoned and required to serve upon 
Jeff Busby & Vernon Lowrey plaintiff’s attorneys, whose 
address is 918 F St., N. W., Washington, D. C. an answer 
to the complaint which is herewith served upon you, within 
20 days after service of this summons upon you, exclusive 
of the day of service. If you fail to do so, judgment by 
default will be taken against you for the relief demanded 
in the complaint. 

Charles E. Stewart, 

Cleric of Court. 
By Enoch D. Chase 

Deputy Cleric. 

[Seal of Court] 

Date: April 24, 1941 

Note. —This summons is issued pursuant to Rule 4 of the 
Federal Rules of Civil Procedure. 
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4 Return on Service of Writ 


I hereby certify and return, that on the 24th day of April, 
1941, I received the within summons and complaint and 
served a copy of said summons and of the complaint by 
delivering a copy of said summons and complaint to the 
within named defendant Electric Utilities Employees Union 
by serving W J. Brewer President at 10th & E Sts NW 
personally 4/26/41 

John B. Colpoys 
United States Marshal. 

By Thos R East 
Deputy United States Marshal. 

K 


Marshal’s Fee 

Travel_$_ 

Service_1— 


Subscribed and sworn to before me, a 
this day of 19 

[seal] _ 

Note. —Affidavit required only if service is made by a person 
other than a United States Marshal or his deputy. 

• • • • • • • 

5 [Filed May 141941 Charles E. Stewart, Clerk] 
[Amended answer filed 5/26/42] 

• • • • • • • 

Answer of Defendant 

First Defense 

The complaint fails to state a claim against defendant 
upon which relief can be granted. 
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Second Defense 

Defendant admits the allegations of paragraph 1, admits 
the allegations of paragraph 2 except that it denies that its 
address is 11th & E Streets, X. W. in the Potomac Electric 
Power Company Building, and denies each and every other 
allegation contained in the complaint. 

Third Defense 

Plaintiffs were engaged by defendant to perform certain 
services for defendant at a fixed and agreed fee, which fee 
has been paid in full and there is nothing due from defendant 
to the plaintiffs. 

Albert F. Adams, 

Attorney for defendant 
National Press Building 

Motion to Dismiss Complaint 

The defendant moves the Court to dismiss the complaint 
or in lieu thereof to quash the return of service of summons. 

6 1. Plaintiffs fail to designate in the complaint the 

proper person or persons to be served. 

2. Plaintiffs fail to serve all of the members of defendant. 

3. Plaintiffs fail to set out that this is a class action. 

Albert F. Adams 
Attorney for defendant 
National Press Building 

Copy mailed Jeff Busby May 14, 1941 

Albert F. Adams 
Attorney for defendant 
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10 [Filed May 261942 Charles E. Stewart, Clerk] 

• • • • • • • 

Amended Answer of Defendant 

First Defense 

The complaint fails to state a claim against defendant 
upon which relief can be granted. 

Second Defense 

Defendant admits the allegations of paragraph 1, admits 
the allegations of paragraph 2, except that it denies that its 
address is 11th & E Streets, Northwest, in the Potomac 
Electric Power Company Building, and denies each and 
every other allegation contained in the complaint. 

Third Defense 

Plaintiffs were engaged by defendant to perform certain 
services for defendant at a fixed and agreed fee, which fee 
has been paid in full and there is nothing due from defend¬ 
ant to the plaintiffs. 


Fourth Defense 

Plaintiffs’ claim is barred by the Statute of Limitations, 
in that the present cause of action acrued more than three 
years prior to the filing of the instant suit. 

Albert F. Adams, 

Attorney for defendant, 
National Press Building. 

No objection to filing this Amended Answer. 

Jeff Busby, 

Atty for Plaintiffs 


7 


11 Defendant demands a jury trial of the issues in 
this case. 

Motion to Dismiss Complaint 

The defendant moves the Court to dismiss the complaint, 
or in lieu thereof to quash the return of service of summons, 
and as grounds therefor, states as follows: 

1. Plaintiffs fail to designate in the complaint the proper 
person or persons to be served. 

2. Plaintiffs fail to serve all of the members of defendant. 

3. Plaintiffs fail to set out that this is a class action. 

Albert F. Adams, 

National Press Bldg., 

Washington, D. C., 
Attorney for defendant. 

12 [Filed Oct 22 1942 Charles E. Stewart, Clerk] 

• • • • • • • 

Second Count to the Complaint on Contract 
for Legal Services 

1. The plaintiff, Jeff Busby, is a resident of the District 
of Columbia, his address being 918 F Street, N. W., Wash¬ 
ington, D. C. The plaintiff, Vernon Lowrey, is a resident 
of the District of Columbia, his address being 1626 K Street, 
N. W., Washington, D. C. 

2. The defendant, the Electric Utilities Employees Union 
is an unincorporated, unaffiliated labor union, having a 
president, secretary, treasurer and other officers, a resident 
of the District of Columbia and doing business therein; its 
address is 11th and E Streets, N. W., in the Potomac Electric 
Power Company Building, Washington, D. C. 

3. That on or about the first day of May, 1937, the de¬ 
fendant, acting through an organization committee, em- 
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ployed the plaintiffs, who at that time were practicing law 
in the City of Washington, in the style of Lowrev and 
Bnsby, to represent the defendant in the organization of 
a labor union, and in securing recognition of such labor 
union as bargaining agency for the employees of Potomac 
Electric Power Company, and in negotiating a contract 
between said labor union and said Power Company on behalf 
of said employees, together with general representation of 
said labor union, as counsel, in all its affairs, for 
13 all of which sendees defendant agreed to pay the 
plaintiffs a reasonable retainer fee, and contingent 
upon benefits being obtained by the defendant, a contingent 
fee for the services rendered in obtaining such benefits. 

4. That plaintiffs represented defendant in said capacity 
from said first day of May, 1937 until June 1, 193S, having 
within that time, while acting as counsel for the defendant, 
represented defendant in establishing defendant as a fully 
organized and operating labor union, representing all of 
the nonsupervisorv employees of the Potomac Electric 
Power Company, with complete organization under a writ¬ 
ten and duly adopted constitution and by-laws, as a collec¬ 
tive bargaining agency for dealing with said Power Com¬ 
pany, concerning grievances, hours of employment, labor 
disputes, rates of pay, working conditions, and matters gen¬ 
erally to employees, plaintiffs having negotiated with said 
Power Company on behalf of said union and said employees 
two separate contracts, one under date of September 30, 
1937, by the terms of which the employees of said Company 
received pay increases and benefits in the sum of approxi¬ 
mately $1,000,000 per year; and the second under date of 
March 1,1938 by the terms of which said employees received 
additional pay increases and benefits in the sum of approxi¬ 
mately $500,000 per year, making total increases in pay and 
benefits of approximately $1,500,000 per year, all of which 
have continued in force to the present time; that the plain¬ 
tiffs fully performed the services agreed upon to the de- 
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fendant, whereupon it became the duty of the defendant 
to pay to the plaintiffs a reasonable contingent attorney’s 
fee for such services. 

5. That the reasonable contingent attorney’s fee for the 
services rendered by the plaintiffs to the defendant in 
obtaining benefits approximating $1,500,000 per year is the 
sum of $30,000. 

Wherefore, plaintiffs in their second count demand that 
judgment be entered against the defendants in the sum of 
$30,000 with interest from June 1, 1938 besides costs. 

Warren E. Magee 
720 Munsey Building 
Attorney for the plaintiffs 


Let this amendment be filed. 


Pine 

J 10/22-42 


14 [Filed Oct 28 1942 Charles E. Stewart, Clerk] 

• ••*••• 

Motion to Dismiss the Second Count of Complaint or in the 
Alternative to Quash Original Service of Process 

Comes now the defendant, Electric Utilities Employees’ 
Union, a voluntary unincorporated association, and moves 
the Court to dismiss the second count of the complaint filed 
herein, or in the alternative to quash the original service of 
process, and for causes of this motion says:— 

1. Said second count fails to state a claim upon which 
relief can be granted. 

2. There is no person, natural or artificial, named as 
defendant in this cause. 
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3. There is no proper party defendant before the Court. 

4. Both counts of said complaint show that the defendant 
is an unincorporated unaffiliated union and there is no such 
legal entity suable as such in this court. 

Whitford, Hart & Carmody, 

By John J. Carmody, 

81515th Street, N. W., 
Washington, D. C., 
Attorneys for defendant. 

15 [Filed Jan 6 1943 Charles E. Stewart, Clerk] 

• •••••• 

'Order Granting Motion to Quash Original Service of 
Process and Dismissing Cause 

Upon consideration of defendant’s motion to quash origi¬ 
nal service of process, and after argument by counsel for 
the respective parties in open Court, it is, by the Court, this 
6th day of January, 1943. 

Adjudged, Ordered and Decreed as follows:— 

1. That said motion be, and the same hereby is granted, 
and the original service of process herein be, and the same 
hereby is quashed. 

2. That this case be and the same hereby is finally dis¬ 
missed. 

3. The request of the plaintiffs for leave to file an amended 
complaint is denied. 

Matthew F. McGuire, 

Justice. 

Seen: 

Warren E. Magee 

Attorney for Plaintiffs. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8548. 


JEFF BUSBY, VERNON LOWREY, Appellants, 

v. 

ELECTRIC UTILITIES EMPLOYEES UNION, ETC., 

Appellee. 


BRIEF FOR APPELLEE. 


COUNTER STATEMENT OF CASE. 

Counsel for appellee has stipulated to the appendix con¬ 
tained in appellants’ brief, and all references herein to the 
appendix are intended to apply to that which appears in 
the brief filed by appellants. 

In addition to being an unincorporated labor union, the 
appellee is an unaffiliated one (App. 1, 7, 9). 

It is conceded that the appellee answered the complaint, 
but the Court’s attention is invited to the fact that such 


2 


answer contained a motion to dismiss the complaint or in 
lien thereof to quash the return of service of summons (App. 
5 and 7). This is permissible under Buie 12 (b) (d) 
Federal Rules of Civil Procedure. No answer was filed to 
the second count of the complaint, (App. 7, 8 and 9), but in 
lieu thereof a motion to dismiss the second count of the 
complaint or in the alternative to quash the original service 
of process was interposed, (App. 9), which motion was 
granted by the Court on January 6,1943 (App. 10). 

The statement contained in page 3 of the appellants’ 
brief to the effect that appellee functioned in the same 
manner as a corporation is merely a conclusion and is not 
justified by the pleadings nor does the appellee concede 
that such is the case. 

SUMMARY OF ARGUMENT. 

l. At common law, in the absence of an enabling statute, 
an unincorporated association cannot sue or be sued in the 
common or association name, and, in this case, the complaint 
and summons show that the defendant is such an associa¬ 
tion, and, consequently, there is no person, natural or arti¬ 
ficial, named as defendant and no legal entity suable as 
such in this Court. 

n. This suit cannot be maintained under Federal Rules 
of Civil Procedure 4 (d) (3), 17 (b) or 81 (e), because 
appellants’ right to recover is predicated upon a local cause 
of action arising at common law, and does not seek to 
enforce any substantive right existing under the Constitu¬ 
tion or Laws of the United States. 

m. The case of United Mine Workers v. Coronado Coal 
Company , 269 U. S. 344, 66 L. Ed. 975, 42 S. Ct. 570, upon 
which appellants principally rely does not change the com¬ 
mon law rule of suability of unincorporated associations. 

IV. There was no error in refusing appellants leave to 
amend as the Court had quashed the original service of 
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process, and there was no proper pleading upon which an 
amendment could operate. 


ARGUMENT. 

I. In the absence of Statute, appellee as an unincorporated 
unaffiliated association cannot be sued in the Associa¬ 
tion name on a local cause of action arising at common 
law. 

It is generally conceded that in the absence of legislation 
permitting suits against unincorporated associations in the 
association name such actions cannot be maintained. This 
is true whether the associations are labor unions 1 or not 2 . 

Conversely, a suit cannot be maintained by an unincor¬ 
porated labor union as party plaintiff 3 . 

There have been suits in equity by or against the mem¬ 
bers of labor unions where, the number being large, the 
Court has allowed some to sue or be sued as representatives 
of all 4 . 

In the Coronado case, supra , this rule is recognized 
because in that case the Court said (p. 385): 

“Undoubtedly, at common law, an unincorporated 
association of persons was not recognized as having 


1 Baskins V. United Mine Workers, 150 Ark. 398, 234 S. W. 464; United 
Mine Workers v. Bourland, 169 Ark. 796, 277 S. W. 546; Grand Int. 
Brotherhood of Locomotive Engineers v. Green, 206 Ala. 196, 89 So. 435; 
Cahill v. Plumbers Local, 238 Ill. App. 123; Karges Furniture Co. v. 
Amalgamated Woodworkers Union, 165 Ind. 421, 75 N. E. 877, 2LR. A. 
(N. S.) 788, 6 Ann. Cases 829; Pickett v. Walsh, 192 Mass. 572, 589, 
78 N. E. 753-760, 6 L. R. A. (N. S.) 1067-1081, 7 Ann. Cases 638-645; 
St. Paul Typothetae v. St. Paul Bookbinders Union, 94 Minn. 351, 102 
N. W. 725,3 Ann. Cases 695; Vance v. McGinley, 39 Mont. 46,101 Pac. 247; 
Tucker v. Eatough, et aL, 186 N. C. 505, 120 S. E. 57; Citizens Co. v. 
Typographical Union, 187 N. C. 42, 121 S. E. 31; West V. Balt. & Ohio 
Ry. Co., 103 W. Va. 417, 137 S. E. 654; American Steel & Wire Co. v. 
Wire Drawers Union, 90 Fed. 598. 

*Parker V. Heald, 29 App. D. C. 35; Norwood v. Francis, 25 App. 
D. C. 463. 

'Hanley v. American Railway Express Company, 244 Mass. 248, 138 
N. E. 323; Mayer v. Journeymen Stonecutters Association, 47 New Jer¬ 
sey, Eq. 519-520, 20 At 492. 

*Guilfoil v. Arthur, 158 Ill. 600, 41 N. E. 1009; Reynolds v. Davis , 198 
Mass. 294-300, 84 N. E. 457-459,17 L. R. A. (N. S.) 162-170. 
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any other character than a partnership in whatever 
was done, and it could only sue or be sued in the name 
'of its members, and its liability had to be enforced 
1 against each member. ’ ’ Citing cases. 

It is worthy of note that the foregoing quotation appears 
immediately before the excerpt from that part of the opinion 
which appellants have quoted at length on pages 6, 7, and 8 
of their brief. 

The Coronado case was decided in 1922. In subsequent 
opinions by the Supreme Court of the United States, it was 
recognized that the rule now under consideration had not 
been changed by that decision. Thus in Brown v. U. S., 
decided 1928,276 U. S. 134, 72 L. Ed. 500-503, 48 S. Ct. 288, 
a subpoena was issued by the District Court, addressed to 
the National Alliance of Furniture Manufacturers com¬ 
manding it to appear and produce certain records. Service 
was had upon the Secretary of the Alliance. He refused to 
observe the subpoena and was cited for contempt. He 
answered the contempt by stating that Alliance was a vol¬ 
untary organization and not a corporation de jure or de 
facto. Court held his refusal was unjustified. In the course 
of its opinion, the Court said (p. 141): 

“The general rule is that in the absence of statute 
an unincorporated association is not a legal entity 
' which may be sued in the name of the association. 
Many of the states have adopted statutes expressly 
providing that such associations may be sued. But an 
1 express provision is not indispensable. Such a suit 
! may be maintained in virtue of a necessary implication 
arising from statutory provisions, although the statute 
does not in terms so provide. Here such an implication 
arises from the provisions of the Sherman Anti-Trust 
Act.” 

Also, in Moffatt Twrvnel League v. U. S., 289 U. S. 113, 77 
L. Ed. 1069,53 S. Ct. 543, decided 1933, the Court held that 
a voluntary association unless authorized by statute had no 
capacity to file suit to set aside an order of the Interstate 
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Commerce Commission. In the course of its opinion, the 
Court said (p. 118): 

“These leagues are not corporation, quasi corporations, 
or organized pursuant to or recognized by any law. 
Neither is a person in law and, unless authorized by 
statute, they have no capacity to sue. ,, Citing cases. 

It is worthy of note that the Supreme Court in this case 
cited as authority for its statement not only Brown v. U. S., 
supra, but also the Coronado case, and several of the other 
cases cited by appellee in this brief in footnote number 1. 

From the foregoing, it is apparent that the Supreme 
Court as late as 1933, at least, did not consider that the 
Coronado case had changed the common law rule. Further¬ 
more, the Federal Courts have held in decisions subsequent 
to the Coronado case that for the purpose of Federal juris¬ 
diction the actual citizenship of the individual members of 
an unincorporated association was determinative. Russell 
v. Central Labor Union, et. al., 1 F. 2d 412; Ex Parte Edel- 
stein, 30 F. 2d 636-638; Levering and Garrigues Co. v. 
Morrin, 61 F. 2d 115-118; 42 Harvard Law Review 1079. 

The common law rule now under discussion obtains in 
the District of Columbia. See Parker v. Eeald and Norwood 
v. Freunds, supra, footnote number 2. In addition, in the 
case of American Federation of Labor v. Buck Stove and 
Raaige Company, 33 Apps. D. C. 83-110, which was a suit 
for an injunction, the Court said: 

“The point is made that this decree should not include 
the federation, because it is a mere voluntary associa¬ 
tion. This point appears to be well taken, since there 
is no such legal entity as an unincorporated associa¬ 
tion. Taff Vale R. Co. v. Amalgamated Soc. (1901) 
A. C. 426. This, however, is not a suit at law for 
damages, but a proceeding in equity against certain 
representative members of an association composed of 
a large number of members, service upon all of whom 
individually would be impossible. In such a case, it 
has been held ‘that a number of members may be made 
parties defendant as representative of the class.’ Pick- 
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ett v. Walsh, 192 Mass. 590, 6 L. R. A. (N. S.) 1067,116 
Am. St. Rep. 272, 78 N. E. 753,7 A. & E. Ann. Cas. 638.” 

The reason for the mle is stated in the footnote. 5 

n. This suit cannot be maintained under the Federal Rules 

of Civil Procedure. 

It is apparent from the foregoing authorities that under 
the common law, such a suit as the instant one could not be 
maintained in this District. It must be conceded that we 
have no statute covering suits by or against unincorporated 
associations. It becomes material, therefore, to ascertain 
whether or not such a suit can be maintained by virtue of 
the Federal Rules of Civil Procedure. The pertinent rules 
are 4 (d) (3), 17 (b) and 81 (e). It is respectfully submitted 
that the service was invalid under Rule 4 (d) (3) because 
appellee as an unincorporated association was not subject 
to suit under a common name, but was suable, although not 
sued, as a partnership. It cannot be maintained under 
Section 17 (b) because the substantive right asserted against 
it does not exist under the Constitution or Laws of the 
United States, but is a common law action of assumpsit, 
and it cannot be prosecuted under Rule 81 (e) because the 
law applied in this District prohibits such suits against 
associations but requires suits against the members as 
partners. 


*Starges unincorporated associations as parties to action (1924), 33 
Yale Law Journal, 383, 394, 395: 

“But again ‘a page of history is worth a volume of logic’, it is 
believed, in ascertaining the basis and real reason for the rule Tinder 
consideration (the right to sue unincorporated associations as 
such). It is orthodox in our common law that ‘corporate rights’ 
lie in grants from the King. To jjretend to be a corporation with¬ 
out privilege is cause for Quo Warranto • • *. • • * In 1802, we 
have Lord Eldon’s opinion as follows: Lloyd v. Lohring (1802 
Ch.) 6 Ves. 773-777; 

“ ‘It is the absolute duty of Courts of Justice not to permit persons 
not incorporated to effect to treat themselves as a corporation upon 
the record • * * I desire my ground to be understood distinctly. 
I do not think that the Court ought to permit persons who can only 
sue as partners to sue in a corporate character; and this is the 
effect of the bill.’ ** 
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In the case of Fennell v. Bache, 74 App. D. C. p. 247,123 
F. 2d 905, the plaintiff sued the defendant and others for 
malicious arrest. Defendant was a New York brokerage 
partnership, with its principal place of business in that City, 
and maintained a branch office at the Washington Hotel in 
this District which was in charge of a resident manager. 
The amended complaint designated the partners as such. 
Service was had by personal delivery to the resident man¬ 
ager. The trial Court sustained a motion to quash service 
which was affirmed on appeal. This Court discusses the 
three Rules of Civil Procedure above referred to, and con¬ 
cludes as follows (p. 250): 

“It follows that the Federal Rules were not intended 
to change the preexisting law of the District in refer¬ 
ence to the capacity of partnerships and unincorporated 
associations to sue and be sued in the District Court in 
reference to local causes of action arising at common 
law. * * * In opposition to the considerations to which 
we have referred as supporting a contrary conclusion, 
we may note that such a conclusion also would be at¬ 
tended with difficulties. Presumably it would be neces¬ 
sary to limit the satisfaction of any judgment rendered 
upon sendee of process such as was obtained hereto to 
the firm assets, excluding the individual property of 
the partners. Cf. East Denver Municipal Irrigation 
District v. Doherty, D. C. S. D. N. Y. 1923, 293 F. 804. 
But see Sturges, op. cit. supra, note 2, suggesting pos¬ 
sible procedures for reaching the individual assets of 
the partners. Furthermore, to adopt the suggested 
broad construction of Rule 17 (b) would require its 
application, not only to domestic and foreign partner¬ 
ships and other business institutions, but also to many 
kinds of unincorporated organizations, such as char¬ 
itable, religious and eleemosynary institutions, labor 
unions, trade associations, etc. Though much may be 
said for the view that courts should freely recognize 
the legal capacity of unincorporated social and eco¬ 
nomic institutions for litigation in respect to their 
interest and activities, and without conceding that such 
recognition may not be extended in specific situations 
where legislation does not authorize it, we think it is 
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more appropriate for such sweeping change as would 
he required by a holding in accordance with the plain¬ 
tiff’s view to be made by the Congress rather than by 
ourselves.” 

The appellants, however, rely a great deal on the case of 
Operative Plasterers, etc. Association v. Case, 68 App. D. C. 
43, 93 F. 2d 56, and state in their brief, p. 9, that this case 
involved the suability at law in the District of Columbia 
of an unincorporated labor union. A careful reading of 
that decision will not support such a conclusion. That case 
decided only that a judgment obtained against a labor union 
in the Courts of North Carolina was entitled to full faith 
and credit under the Constitution by the Courts of this 
District when suit was thereafter instituted in the District 
of Columbia on the judgment so obtained, and this notwith¬ 
standing that North Carolina had no statute enabling the 
bringing of an action against an unincorporated association 
in its association name. This decision holds that a plea to 
this effect presented a question of procedure which could be 
raised only in the Courts of North Carolina before judg¬ 
ment and could not be raised in another jurisdiction in a 
suit upon a judgment obtained in a sister state. 

That case was decided in 1937, before the adoption of the 
Federal Rules of Civil Procedure whereas Fennell v. Bache, 
supra, was decided on June 30, 1941, after the Rules of 
Civil Procedure had been in effect for approximately three 
years. 

The other case upon which plaintiff lays a great deal of 
emphasis is Taff Vale Rwy. Co. v. Amalgamated Society, 
etc. (1901), A. C. 4261 B. R. C. 832. In that case an English 
Statute (Trade Union Acts), provided for the registration 
of trade unions, authorized them to hold property through 
trustees, to have agents, and provided for a winding up and 
rendering of accounts. A union was sued for damages 
growing out of a strike. Mr. Justice Farwell, who heard 
the case in the first instance pointed out that a trade union 
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was an association of men which owed its legal existence 
to the Trade Union Acts 1871-1876. He examined the pro¬ 
visions of these Acts, and said (p. 429): 

“Now although a corporation and an individual or 
individuals may be the only entity known to the common 
law who can sue or be sued, it is competent to the 
Legislatures to give to an Association of individuals, 
which is neither a corporation nor a partnership nor an 
individual a capacity for owning property and acting 
by agents, and such capacity in the absence of express 
enactment to the contrary involves the necessary cor¬ 
relative of liability to the extent of such property for 
the acts and defaults of such agent. It is beside the 
mark to say of such an association that it is unknown 
to the common law. The Legislature has legalized it 
and it must be dealt with by the Courts according to 
the intention of the legislature. * * * This is an action 
in tort and the real question, is whether on the true 
consideration of the Trade Union Acts the legislature 
has legalized an association which can own property, 
and can act by agents by intervening in labor disputes 
between employer and employee, but which cannot be 
sued in tort in respect to such acts.” 

Justice Farwell concluded that the suit could be main¬ 
tained and the judgment was affirmed by the House of Lords. 
However, it is respectfully pointed out that this case as well 
as the Coronado Coal case involved construction of a stat¬ 
ute, and it is believed that the decision would have been 
otherwise if there had been no such statutes.® 

HE. The Coronado Coal case did not change the common law 
rule of suability of unincorporated associations. 

When reading the Coronado Coal case, it should be borne 
in mind that the action was for treble damages under Section 
7 of the Sherman Anti-Trust Act against a union national in 
scope, operating in many States with a membership in 

•See discussion of this case in Warren Corporate Advantages without 
Incorporation, page 648, et seq. At page 652, the author implies that 
the decision would not have been the same if there had been no statute. 
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excess of four hundred thousand, as contrasted with the 
present action against a local unaffiliated union on a purely 
local cause of action arising at common law. The Court 
had before it for decision the question of whether or not the 
United Mine Workers was an association within the mean¬ 
ing of that Act and suable as such for its torts. Thus, as in 
the Taff Vale case, supra , the Court was considering the 
suability of unincorporated associations in connection with 
a statute and held that the union was an association within 
the meaning of that Act. If it be urged that the Court 
decided that the common law rule regarding suability of 
unincorporated associations was changed by this decision, 
our answer is three fold, first, that the case did not so hold, 7 


'Corporate Advantages Without Incorporation, Edward H. Warren 
(1929). Because the author has analyzed this decision so clearly, we 
quote at length from the text (p. 542): 

I 

“An unincorporated association in the narrower sense is usually a 
large body of men. But, apart from statute, a body of men, though 
large, is not a legal unit. They, the associates, and not it, the 
association, acquire rights and incur obligations. The Association 
has not apart from statute, legal capacity to be a party plaintiff or 
a party defendant. 

“We have heard it contended that these statements clash with the 
opinion of the Supreme Court of the United States in the Coronado 
case, and we consider in a subsequent chapter (pp. 648-669) whether 
that contention is justified. Our conclusion is that it is not, and we 
believe that the statements made in the preceding paragraph are 
accurate both with respect to what the law was prior to the Coronado 
case, and also with respect to what the law now is.” 

On p. 661, author has this to say: 

“We have heard it contended that in the Coronado case the Court 
declined to follow the common law, as it had theretofore been, with 
I respect to the treatment of bodies of men as legal units, and that 
it belittled the importance of inquiring whether the legislature had, 
or had not, directed that a particular body of men should be treated 
as a legal unit. 

| 

“We believe that an adequate examination of the opinion will show 
that it does not support this contention. Probably the chief source 
of misunderstanding of the opinion is that the learned Chief Justice 
reached the conclusion that *the unions were suable’ for reasons 
independent of the Sherman Act, and then said, p. 391, that this 
conclusion was confirmed by Section 8 of the Sherman Act. Because 
of this some persons have contended that the learned Chief Justice 
said that the Unions were suable at common law. 

i “The weakness of this contention is that it assumes that the reasons 
independent of the Sherman Act, were common law reasons. There 


11 


and, secondly, that if it did it was obiter dicta > 8 and, finally, 
that the Supreme Court in later decisions has not recognized 
this case as so holding. 9 


is no justification for assuming this. There might be reasons inde¬ 
pendent of the Sherman Act which were not common law reasons. 
The probing question is: What were these reasons independent of 
the Sherman Act. That question can only be answered after a 
careful examination of the opinion. The learned Chief Justice put 
the question whether the union was suable and then immediately 
turned to the consideration of federal statutes other than the Sher¬ 
man Act. He said (p. 391) that trade unions had been recognized 
as lawful by the Clayton Act * * *. After reviewing these statutes 
he said (p. 391), ‘In this state of federal legislation, we think that 
such organizations are suable in the federal courts for their acts.' 
(Italics ours.) He then said that this conclusion was ‘confirmed* 
by Section 8 of the Sherman Act. 

“The conclusion which was ‘confirmed* by Section 8 of the Sherman 
Act was a conclusion that the unions were suable by force of various 
federal statutes other than the Sherman Act. Reasons independent 
of the Sherman Act were found—not in the common law, but in 
other statutes. 

“Note another paragraph in his opinions. He said (p. 385): 
‘Undoubtedly at common law an unincorporated association of 
persons were not recognized as having any other character than a 
partnership in whatever was done, and it could only sue or be sued 
in the names of its members, and their liability had to be enforced 
against each member. (Citing cases.) But the growth and neces¬ 
sities of these great labor organizations have brought affirmative 
legal recognition of their existence and usefulness and provisions 
for their protection, which their members have found necessary. 
Their right to maintain strikes, when they do not violate law or the 
rights of others has been declared. The embezzlement of funds by 
their officers has been especially denounced as a crime. The so- 
called union label, which is a quasi trademark, to indicate the origin 
of manufactured product in union labor, has been protected against 
pirating and deceptive use by the statutes of most of the States, and 
in many States authority to sue to enjoin its use has been conferred 
on unions. They have been given distinct and separate represen- . 
tation and the right to appear to represent union interests in statu¬ 
tory arbitrations, and before official labor boards. We insert in the 
margin an extended reference, furnished by the industry of counsel, 
to legislation of this kind (Italics ours). 

“In this paragraph there is nothing to indicate any tendency on the 
part of the learned Chief Justice to belittle the importance of 
inquiring whether the legislature had, or had not, directed that a 
body of men should be treated as a legal unit. His thought is clearly 
to the contrary." 

See also U. S. v. Cuban Allied Works, 291 Fed. 889-891-892. 

•9 Virginia Law Review (1922) 52-55. 

% Brown v. U. &, supra, and Moffatt Tunnel League ▼. U. S., supra. 
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IV. There was no error in refusing appellants leave to 
amend as service of process had been quashed and there 
was no proper pleading upon which an amendment 
could operate. 

The order of January 6, 1943 (App. 10) quashed the 
original service of process. Such action did not preclude 
appellants from filing a new suit, but it did preclude them 
from filing an amendment in the instant one, as there was 
no person, natural or artificial, before the Court upon which 
an amendment could operate. 10 

CONCLUSION. 

Appellee respectfully submits that in the absence of 
statute, ^ suit cannot be maintained in this jurisdiction on 
a; local cause of action arising at common law against an 
unincorporated association in the association name, and 
th£t the judgment of dismissal of the lower Court was 
correct and should be affirmed. 

Respectfully submitted, 

John J. Cabmody, 

Attorney for Appellee. 

815 15th St., N. W. 

Washington, D. C. 


10 Karriek v. Wetmore, 22 App. D. C. 487; Dwight v. Merritt, 4 Fed. 
614; Bull et aL v. Chicago Railway Co., 6 Fed. 2d 329; Middletown Paper 
Company v. Rock River Paper Company, 19 Fed. 252; Sweeney v. Green- 
wood-Index Journal Company, 37 Fed. Supp. 484. 

In the following cases the objection was deemed not waived at time 
raised z 

Trial: Hughes v. Walker Carter & Co. (1835 Ind.), 4 Black 50, 
Barbour v. Albany Lodge, 73 Ga. 474, 

Weisz and Mall Co. v. Davey, et aL, 28 Neb. 566, 44 N. W. 470, 
Simpson v. Grand International Brotherhood, etc., 83 W. Va. 
355, 98 S. E. 580. 

When the complaint is dismissed judgment must be for digwiymi 
and not judgment for defendant which has no legal existen ce, 
Hajek v. Bohemenian Society, 66 Mo. App. 568; Fox v. Blue 
Grass Grocery, 22 Ky. L. 1695, 60 S. W. 414. 




